"after the fact" justification for his discharge.  The judge con-
cluded that the record showed that Ranger discharged Gravely "aftei
a series of incidents which finally convinced mine management that
Mr. Gravely should not continue on as a foreman." 6 FMSHRC at 89.

The judge additionally found that Gravely's failure to take
his crew inby a dangerboard on July 28, two days before his dis-
charge, was not a motive for the discharge. Relying on testimony
of both management employees and the miners on Gravely's crew, the
judge found that there was no expectation by Ranger that Gravely
take the crew inby the dangerboardj and that Gravely's belief that
he had been expected to do so stemmed entirely from the fact that
Gravely believed that assistant mine foreman Harrison Blankenship
blamed him for the roof fall.  However, the judge concluded that
Blankenship's opinion that Gravely was responsible for the roof
fall was not based on Gravely's failure to support the roof on
the night of July 28, as Gravely claimed, but on what Blankenship
perceived as Gravely's failure to follow his instructions for
supporting the roof on July 27.

Although there was conflicting testimony about the specific
instructions that Gravely had received on July 27, there is clearly
substantial evidence in the record to support the judge's finding,
based in part on specific credibility determinations, that Blanken-
ship believed that Gravely had failed to follow his instructions on
that shift. Therefore, it is apparent that to the extent that
Gravely's contribution to the roof fall was one of the bases for
his discharge, that contribution was not the alleged protected
activity of refusing to work inby the dangerboard, but rather was
the failure to properly support the roof on July 27.

Under the analytical guidelines we established in Secretary on
behalf of Pasula v. Consolidation Coal Corp., 2 FMSHRC 2786
(1980), rev'd on other grounds sub nom.  Consolidation Coal Corp.
v. Marshall, 663 F.2d 1211 (3d'Cir. 1981), and Secretary on behalf
of Robinette v. United Castle Coal Company, 3 FMSHRC 803 (1981), a
prima facie case of discrimination is established if a miner proves
by a preponderance of the evidence (1) that he engaged in protected
activity and (2) that some adverse action against him was motivated
in any part by that protected activity.  If a prima facie case is
established, the operator may defend affirmatively by proving that
the miner would have been subject to the adverse action in any
event because of hie unprotected conduct alone, The Supreme Court
recently approved the National Labor Relations Board's virtually
identical analysis for discrimination cases arising under the
National Labor Relations Act, NLRB v. Transportation Management

Corp., ___U.S.    , 76 L.Ed. 2d 667 (1983).  See also Boich v.

FMSHRC, 719 F.2d. 194 (6th Cir. 1983) (specifically approving the
Commission's Pasula-Robinette test).

The judge in this case did not expressly determine whether
Gravely's refusal to take his crew inby the dangerboard on July 28
was protected activity under the Mine Act. However, he clearly
found that the refusal was not a motivating factor in Gravely's
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